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RIGHT OF COLLECTING BANK TO RE- 
CALL ITS OWN DRAFT ISSUED ON AN 
APPARENT CREDIT WHICH PROVED 
WORTHLESS. 





The essential facts in Bellevue Bank v. 
Security Natl. Bank of Sioux City, decided 
by Supreme Court of Iowa, present for 
consideration, the interesting question of 
how far a collecting bank, as distinguished 
from a bank of deposit, may defend against 
its own check. 150 N. W. 1076. 

The facts show that there was something 
of a fraudulent scheme between two com- 
panies, one a retail agency of automobiles 
at Sioux City, the other a manufacturer of 
automobiles at Kalamazoo, Michigan. 
The fraud consisted in one indorsing 
paper for the other and kiting it through 
banks, the retail concern having a de- 
posit account with defendant bank. 

There came to plaintiff bank and others 
notes and drafts of the retail company in- 
dorsed by the manufacturing company and 
to meet them the former gave checks on 
defendant bank. To satisfy defendant bank 
the manufacturing company gave to the re- 
tail company checks by it on banks in Kala- 
mazoo, and New York. These checks were 
deposited in defendant bank just two days 
before the checks or drafts the retail 
company gave would be presented, when 
it checked on defendant bank to take 
them up. Defendant bank was to re- 
ceive telegraphic advice of any dishonor. 

Plaintiff bank acquiring a note of the re- 
tail company payable at defendant bank 
sent it to the latter for collection and the 
latter sent it its draft in payment, surren 
dering at the time to the retail company its 
note. Later in the day it was notified by 
telegraph, that the checks deposited with it 
had been dishonored. It demanded and 
received of the company the return of the 
cancelled note and telegraphed so as to 
stop payment of its draft. Plaintiff be- 





ing unable to collect sued defendant bank. 
The Supreme Court affirmed a judgment 
in defendant’s favor. 

The court starts out by conceding that 
there exists a well-settled exception to the 
rule that money paid by mistake may be 
recovered back, in the case of checks or 
notes paid by a bank over its counter. 
Speaking of this exception it is said that: 
“Some (cases) place it upon the ground 
that there is no privity between the holder 
of the check or note and the bank; others 
upon the ground that, since the bank always 
has the means of knowing the state of the 
depositor’s account by simply looking at its 
books, the payment is not a payment by 
mistake within the meaning of the legal 
rule which permits a recovery; others 
place their decision upon both grounds.” 

Further speaking as to receipt by a holder 
of a check or note presented at a bank and 
paid it is said that “ordinarily there is no 
reason but laxity and neglect why a bank 
should not know the state of a depositor’s 
account,” and besides the holder receiving 
payment “is in no position to inquire as to 
the state of the depositor’s account or as to 
his credit with the paying bank.” 

It seems, therefore, to come down to the 
fact, that if a bank pays a check or a note 
presented for payment at its counters, the 
bank either negligently or willingly pays it, 
though there are no funds in bank therefor. 
Banks are institutions that the law assumes 
to be able to take care of themselves, other- 
wise there does not seem any reason why 
even a bank’s negligence should cut it off 
from recovery, unless the payee or holder 
should suffer injury by being compelled to 
refund. 

The real reason of no recovery back, ‘it 
seems to is, rather should be thought to ex- 
ist in policy of law, that, as to institutions 
like banks, courts will not attempt to un- 
ravel right and wrong in such matters. 
Banks are commercial agencies, whose acts 
in the payment of commercial paper, not in- 
duced by fraud, should have finality about 
them. If they make mistakes they should 
abide by them. 
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How is the situation changed so far as 
the draft issued by this collecting bank is 
concerned? A bank in such capacity is as 
well recognized as in any other of its func- 
tions. When its own patrons are drawn 
on, and the draft sent to it, it stands to 
principals as in other cases. If there is any 
difference, it would be whether or not a 
bank sending a draft to the bank of a de- 
positor drawee would be acting with pru- 
dence or discretion. But that question 
would be between the customer of the 
sending bank and its customer. And the 
same rule should apply as to a sending bank 
forwarding a note to a bank where it is 
expressed to be payable, though the 
maker be its own depositor. 

Let us apply this last observation to this 
case, and suppose that the sending bank had 
forwarded the note to another bank and in- 
structed it to demand payment at the place 
where the note was made payable. It would 
either have collected the cash or it would 
have received the bank’s draft in payment. 
If it had received the latter, this surely 
would have been on the theory that it was 
equivalent to cash. It would indeed have 
been so out of the ordinary rule for it to 
have taken a draft in favor of the sending 
bank as to make the collecting bank re- 
sponsible. But if it received the cash the 
rule we first above discussed would have 
applied. 

The court says: “We think it must be 
said upon this record that.at the time the 
defendant bank mailed the draft in ques- 
tion it was not under obligation to do so; 
that it did mail the same under a clear mis- 
take of fact which had been induced by legal 
fraud and imposition; that it mailed the 
draft in good faith, in the reasonable be- 
lief that the conditional credit to the west- 
ern company had become absolute by the 
honor of the checks.” But it stands out 
clearly, that only by the accidental circum- 
stance of its being the agent of the sending 
bank was it in any position to take advan- 
tage of its “clear mistake,” and we do not 
think that a rule of law predicated upon 
such a circumstance ought to be declared. 





The sending bank was the holder of 
paper acquired in due course and when it 
forwarded it to the collecting bank, it was 
entitled to have that bank undertake to col- 
lect it just as had it sent it to any other 
bank. There is here introduced a confu- 
sion in the application of a well-settled prin- 
ciple arising out of an accidental selec- 
tion of a collecting agent, which, how- 
ever, was bound to see that its principal 
should have the same rights as had any 
other agent have been selected. Courts 
seem sometimes to declare a principle on 
mere bookkeeping, when that is merely 


to stand for the substance of things ac- 
complished. In this case there is_ al- 
lowed escape to a bank by a merely for- 
tuitious selection, which should have dif- 
ferentiated its position as an agent in no 
respect whatever. 








NOTES OF IMPORTANT DECISIONS 





BANKRUPTCY—RELEASE OF SURETY 
ON BOND IN ATTACHMENT BEGUN IN 
FOUR MONTHS PRIOR TO PETITION.— 
Iowa Supreme Court held very properly, it 
seems to us, that where defendant in attach- 
ment gave a delivery bond and within less 
than four months after the suing out of at- 
tachment petition in bankruptcy was filed to 
have him adjudicated a bankrupt and he was 
so adjudicated, the surety on such bond was 
thereby released. Corody & Co. v. Hartzell, 
151 N. W. 97. 

The court said: “The function of the deliv- 
ery bond is merely to discharge the property. 
It does not dissolve the attachment, but takes 
the place of the lien. The attachment con- 
tinues, the bond being conditioned to turn the 
property or its value over to. the sheriff 
when required to satisfy the debt and there- 
by discharge the same.” But bankruptcy nulli- 
fying the attachment, “the lien of any levy 
thereof is dissolved and possibility of the 
happening of the contingency on which the 
efficacy of the bond depends is rendered im- 
possible.” 

The court goes on to say that: “Any other 
conclusion would lead to the absurd result that 
the surety on such a bond might be compelled 
to deliver property therein or pay its value 
to discharge the portion of the debt remain- 
ing unsatisfied by dividends in bankruptcy, 
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notwithstanding the identical property had 
been seized by the trustee in bankrutcy by 
virtue of its release from the lien of the at- 
tachment.” 

The lien hereby declared to be released is 
not like a sub-contractor’s lien which is given 
on property improved, which is not released 
because of the contractor’s bankruptcy, a situ- 
ation considered by us in 69 Cent. L. J. 100. 
The sub-contractor’s lien is a lien in rem and 
a special way is provided for its enforcement, 
and it is a lien not on the bankrupt’s prop- 
erty, but on the property of another than the 
bankrupt. It is also a specific lien for a par- 
ticular benefit. 

An attachment lien is general in its nature 
rendered specific by levy, and while it and 
the sub-contractor’s lien must be preserved, 
yet the latter is not by seizure like the former. 
Seizure is by fact of the right of attachment 
being good and remaining good by force of 
continuing law. When the continuing law is 
displaced, it should be as if it had never been 
begun: 

We doubt, however, whether the fact, that 
the property in the delivery bond and that 
seized by the trustee might be identical would 
be any reason for not holding the surety. If 
the bankruptcy act intended there should be no 
disturbance in the situation, the fact that the 
bond opened the way for disturbance would 
make the surety liable at all events. What 
the law meant was that the debtor could 
transfer his property for a present considera- 
tion up to the time of petition filed for ad- 
judication and creditors should have no rights 
as to attachments filed within the prescribed 
period. 





BANKS AND BANKING—RIGHT OF BANK 
TO INTERPOSE SET-OFF FOR DEPOSI- 
TOR’S BENEFIT.—The New York Court of 
Appeals considers the question of the value 
and efficiency of a certified check and inciden- 
tally it was held that a bank may not escape 
its liability upon certification of a check by 
proving a set-off in favor of a depositor. Car- 
negie Trust Co. v. First Natl. Bank of N. Y., 
107 N. E. 693. 

It was only necessary to hold this much in 
the case of a bank issuing a certified check, 
at the request of payee, instead of paying cash 
on presentation of the check. The court ar- 
zues all through that to certify a check in- 
stead of paying it, the drawer of the check is 
discharged as by express provision of negoti- 
able instruments law. But we see no reason 
for holding that a bank may upon presenta- 
tion of a check do anything but pay it or re- 





fuse to pay for it, and therefore, generally 
speaking, {t could not urge a set-off or a coun- 
terclaim in favor of any drawer. Whom wouid 
the judgment bind? 

Speaking of a case where a bank pays a 
sum of money by its own check on another 
bank, the court says: “If the bank that made 
the payment has a cause of action for money 
paid under a mistake, it must invoke that 
remedy directly.” As seen by case referred 
to in editorial in this issue, courts generally 
rule against any right of a bank to plead mis- 
take in a payment, this ruling being regard- 
ed as an exception to the general rule. But 
even were this otherwise, it is very plain it 
cannot involve any drawee bank in any ques- 
tion between it and the payee without itself 
attempting to restrain drawee bank by a di- 
rect proceeding. It would have small chance 
to effect any result where by a course of busi- 
ness dealing the question has passed beyond 
its control by acceptance and payment in cash 
or by certification. 

The court well says: “If the holder of a 
check, after procuring it to be certified by a 
bank, may be required to litigate the question 
whether the maker of the check had a right of 
counterclaim or set-off, the transaction has not 
been safely closed. That has not heretofore 
been supposed to be true.” 





ASSAULT AND BATTERY—-WILLING EN- 
TRANCE INTO FIGHT AS DEFENSE IN AC- 
TION FOR DAMAGES.—In Lewis v. Fountain, 
84 S. E. 278, decided by Supreme Court of 
North Carolina, a refused request by defend- 
ant for an instruction read as follows: “If you 
find from the evidence that plaintiff and de- 
fendant were willingly engaged, in a mutual 
assault upon each other with pistols, brought 
on by the plaintiff going to defendant’s house 
and engaging in an altercation, and the plain- 
tiff was injured while they were willingly as- 
saulting each other, then plaintiff is not en- 
titled to recover damages resulting from his 
own wrong.” 

The court said: “This was properly refused. 
Bell v. Hansley, 48 N. C. 131; White v. Barnes, 
112 N. C. 327, 16 S. E. 922. To have given this 
instruction would legalize duelling or other 


fighting by consent or affrays.” 


In the latter case the following instruction 
was sustained: “If the jury believe that Barnes 
struck White with a stick described in evi- 
dence and broke his nose, the plaintiff is en- 
titled to recover, even though they - believe 
that White entered the fight willingly.” 

It seems to us a singular kind of reasoning, 
which would sustain a civil, private right mere- 
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ly because it is supposed that to deny it would 
be to make a public wrong lawful. There is 
no connection between the two aspects of such 
a matter. Rather do we agree with Kentucky 
Court of Appeals in its ruling that an agree- 
ment to fight being unlawful the law will re- 
fuse damages to either party. Lykins v. Ham- 
mick, 144 Ky. 80, 137 S. W. 852. 


But in what a singular position does the 
North Carolina ruling place courts? It sets 
aside the rule “ex turpi causa, non oritur actio,” 
the rule of contributory negligence barring 
recovery, and puts upon courts the duty of un- 
ravelling a matter where both sides are in the 
wrong. 

For example, if one party to an affray will- 
ingly entered upon—no matter which party— 
sues, the other may counterclaim and the ver- 
dict be merely arrived at, not according to any 
view of right, but merely by the extent of the 
damage inflicted. What does the law care 
about a question of that kind? 


It may be that statute might make the slayer 
of another in a duel liable to the latter’s fam- 
ily. Such statute would be sustainable under 
police power as discouraging duelling, but 
hardly, we think, on any other principle. There 
is also another principle which seems to apply 
and that is volenti non fit injuria. That may 
apply as well where one puts himself where he 
probably may be hurt as where he consents to 
a particular injury. 








MAILING A LETTER AS DETER- 
MINATIVE OF PLACE OF DE- 
LIVERY OF A CONTRACT. 


A well known author has said, and 
what he says is supported by universal 
authority, that :““Notes, deeds and other 
contracts of that character do not be- 
come completed and binding contracts 
merely by the fact of the promisor’s sign- 
ing them. They must also be delivered. 
Hence if the signing occurs in one state, 
while the delivery takes place in another, 
the latter state, not the former, is the 
locus celebrationis.”* But when he de- 
duces the conclusion that the “locus cele- 
brationis” is always definitely fixed as at 
the place where a note, bond and “other 


(1) Minor on Confi. Laws, § 157. 





contracts of that character,” including 
the wrilten acceptances of a proposal, are 
signed and mailed, or, if reply is by tele- 
gram, where the reply message is deliv- 
ered to the telegraphic company, I pur- 
pose to take issue with such deduction.* 
Two cases at the opposite extremes on 
this question are found in Hlinois® and 
New York.t The former of these cases 
shows that a wife, whose domicile was 
in Illinois, was temporarily in Florida. At 
the solicitation of her husband she exe- 
cuted a note and deed of trust valid under 
Illinois law, but invalid by the law of 
Florida regarding contracts of married 
women. The Illinois Supreme Court 
ruled in a suit attempting to foreclose 
the deed of trust on property in that 
state that the transaction was governed 
by Florida law. ‘The opinion said: “A 
note takes effect from the time of its de- 
livery and not from its date. Until the 
maker of a note parts with the possession 
and control of the instrument he may 
cancel it or dispose of it as he pleases, 
and a note is not executed until deliv- 
ered. The note in this case was made 
in Florida and the trust deed was signed 
at the same time. * * * (The husband) 
had designated the United States mail 
as the means of transmission of the note 
and trust deed to him and (the wife), in 
compliance with his request, deposited 
them in the mail in the state of Florida. 
When the note and trust deed were so 
deposited (the wife), the maker, parted 
with the possession of and lost all con- 
trol over the papers and all right to re- 
take or reclaim them. Under such cir- 
cumstances, the delivery was complete 
in Florida, when the note and the trust 
deed were placed in the mail, directed 
to Charles H. Tobey, Trustee of the 
Ludington Estate.” There are a num- 
ber of cases cited. 


(2) See also Ibid., § 163. 


(3) Burr v. Beckler (Ill.), 106 N. E. 206. 
(4) Staples v. Nott, 128 N. Y. 403, 28 N. EB 
515. 
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Before adverting to the New York 
case, I may observe, that, if this mailing 
had been done on a reservation within 
state lines, there would seem no neces- 
sary conclusion that it made a delivery 
within that state, because the mailing 
would be essentially federal business and 
the location of the reservation but a for- 
tuitous circumstance. Is not a postoffice 
or a mail station on the same footing 
as reserve territory within the confines 
of a state? 


In the New York case the facts show 
that a renewal note was dated at Wash- 
ington, D. C., where the arrangement for 
renewal was made and the note was there 
handed to the maker to execute, and as 
intended he took it to New York where 
he signed as maker and appellant as in- 
dorser and mailed it to payee. The note 
provided for a rate legal in Washington 
but usurious in New York. Appellant 
set up usury as a defense to the note as 
a New York contract, and the defense 
was held by New York court to be un- 
tenable. 

It was said: “There was here every es- 
sential to a valid contract under the laws 
of plaintiff’s domicile. * * * For the af- 
fixing of the signature to the note by the 
maker and indorser, however important 
as acts, was yet but a detail of the per- 
formance and execution of the contract, 
which had been agreed upon with the 
plaintiff. * * * When appellant indorsed 
the note, which had been prepared and 
was brought to him, and sent it through 
the mail to the plaintiff, his engagement 
was with respect to a contract validly 
made according to the laws of the Dis- 
trict of Columbia, and when the note was 
received by the plaintiff the transaction 
was then consummated in that place. In 
Lee v. Selleck, 33 N. Y. 615, it was said, 
with respect to an indorsement in Illinois 
of a note made in New York, that the 
fact of the indorser writing his name 
elsewhere was of no moment. * * * For 





the court to hold, because the note was 
not actually signed and indorsed in the 
District of Columbia, where the agree- 
ment it evidenced was made * * * that 
the contract was void as contravening 
the usury laws of the place of signature 
would be intolerable and against deci- 
sions of this court.” Here are cited among 
other cases, two by Minor in support of 
the conclusion that the place of signature 
and mailing is the place of the contract,* 
and it may be well to briefly notice these 
cases at this point. 


The former case shows a renewal note 
agreed to by a Pennsylvania corporation 
which was made, dated and payable in 
New York and mailed to the plaintiff in 
Pennsylvania. The discount was at a 
rate lawful in Pennsylvania, but unlawful 
in New York. The defense of usury was 
disallowed. The court said, among other 
things, that: “Neither can it be claimed, 
that because the obligation, instead of 
being signed in the state where the con- 
tract was made, is signed in another 
state and sent by mail to the place of 
contract, it must be governed by the us- 
ury laws of the place where it was 
signed.” 

In the latter case it was held if a case 
where a renewal note was given at a 
rate usurious in New York, but lawful 
in Illinois, where it was executed and 
mailed, that it was an Illinois contract, 
it being said it was not shown there was 
any intention to evade the usury laws of 
New York, “and the note was manifestly. 
executed with reference to the laws of the 
state of Illinois, where the maker resid- 
ed.” The sending by mail was referred 
to as a mere incident. As we have seen. 
however, the case was directly mentioned 
in citation in the opinion in the Staples 
case as supporting it, and the onlv fair 
construction to be drawn is. that the use 
of an agency, like the post office. to trans- 


(5) Wayne Co. Sav. Bank v. Low, 81 N. Y. 568. 
37 Am. Rep, 533; Sheldon v. Haxtun, 91 N. Y. 131. 
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mit a signed instrument is merely a cir- 
way 
tends to fix the place of delivery. 


fixes or 
The 
intent of the parties as to what law shall 


cumstance, which in no 


govern subordinates the use of the agency 
to the purpose of the parties to a con- 
tract. 


The Rule That Mailing Shows Place 
of Contract Limited.—In one® of the 
cases cited by the Burr case supra, the 
defendant claimed under New York law, 
and the plaintiff under Maryland law. 
The notes were drawn in Maryland and 
sent to New York there to be signed and 
The 


“No particular place of payment is speci- 


returned by mail. opinion said: 


fied in either note. The authorities agree, 
that, if no particular place of payment is 
specified in a note, or if in other words, 
it is payable generally, the law of the 
place where it is made determines not 
cnly its construction, but also the obli- 
gation and duty it imposes on the maker. 
* * * But by the place where the note is 
made is not meant the place where it is 
written, signed and dated, but the place 
where it is delivered, delivery being es- 
sential to its consummation as an obli- 
gation.” It is said that by depositing 
such a “note in the mail, with the intent 


that it shall be transmitted to the payee 
in the usual way, the maker parts with 
his dominion and control over it, and the 


delivery is in legal contefmplation com- 
The court, therefore, held as to 
this note, payable generally, that it was a 


plete.” 


New York note, but this was far from 
holding, that such deposit would control 
as to any other kind of a note. 
said that: “In such cases the post office 


It was 


may be regarded as the common agent of 
both parties; of the maker for the pur- 
pose of transmitting the note, and of the 
payee for the purpose of receiving it from 
the maker.” But this does not say that 
the post office should be regarded as the 


(6) Bartlett v. Dodge, 16 R. I. 740, 19 Atl. 530, 
27 Am. St. Rep. 777. 





“common agent of both parties,’ where 
the maker is to deliver a note intended 
by the parties to be a contract of another 
place than where it is mailed. On the 
contrary, if deposit in the post office fixes 
the place of contract, it must be supposed 
that both parties intended accordingly. 

The failure to apply the principle to 
notes signed and mailed in one state is 
shown in the fact of their being payable 
in another. Thus a Massachusetts case’ 
1.uled that: “As the instrument was a 
promissory note and as it was payable 
in South Dakota, and was sent to the 
payee by mail and received by him in 
that state, it was a South Dakota and not 
a Massachusetts contract.” 

A striking parallel to the Burr case 
supra, with an opposite 
found in a Tennessee case,“ where the 


conclusion, is 


ruling was that the note was a contract 
in the state where it was made payable. 
The note was executed in Tennessee by 
a married woman expressed to be pay- 
able in Ohio and sent to the payee there 
by mail. As a Tennessee contract it 
would have been void. ‘The court said: 
“We think it quite plain that the note in 
suit is an Ohio contract, notwithstanding 
it was signed by Mrs. Harley in ‘Tennes- 
see, it having been delivered and sonsum- 
that 


state, as the place of performance.” Here 


‘nated in Ohio, and is payable i: 


it would appear that the court disregards 
the evidence of mailing as showing a de- 
livery, but says though the mailing is in 
‘Tennessee, the delivery is in Ohio, thus 
implying that the post office is not the 
common agent of both parties, but only 
the agent of the sender of a note ex- 
pressed to be payable in another state. 
The Indiana case® referred to as au- 
thority by the Burr case plainly shows 
the restricted application, of the rule the 


(7) Cherry v. Sprague, 187 Mass. 113, 72 
FE. 456, 105 Am. St. Rep. 381. 

(8) First Nat, Bank v. Shaw, 109 Tenn. : 
70 S. W. 807, 97 Am. St. Rep. 840. 

(9) Garrigue v. Kellar, 164 Ind. 676, 74 N. E. 


523, 108 Am. St. Rep. 324. 
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Burr case supports. Thus notes were 
made in Illinois payable at a bank in an- 
other state and sent to the latter by mail. 
In Illinois these notes by a married wom- 
an were valid and by Indiana law ‘in- 
valid. ‘They were held to be Illinois con- 
tracts, but this was upon the theory that 
interpretation should be in favor of the 
validity of contracts. “This conclusion is 
supported by the rule of sanity and hon- 
esty that no contract must be held as in- 
tended to be made in violation of law, 
whenever by any reasonable construction 
it can be made consistent with the law 
and which it was competent for the par- 
ties to adopt.” Had the fact of signing and 
nailing been deemed conclusive on the 
subject of delivery, this reasoning would 
be deemed not only unnecessary but very 
confusing indeed. 

Where a note is signed for negotiation 
in another state—not to be a binding ob- 
ligation until negotiated—it seems ac- 
cording to the weight of authority not to 
be completely delivered, though put in 
the mails for transmission, until it be- 
Of these 
eases there is a strong dissent by two 
members of the court in the New York 
case and the Connecticut case is upon the 
same facts as the Mitchell case, which 
expressly dissents from its view. 


comes a binding obligation.’® 


The Chapman case supra has been suc- 
ceeded by a case, which rules that there 
is no inherent lack of authority in a mar- 


ried woman to bind herself by signing 


a note in a state, where she cannot bind 
herself by her contracts, where it comes 
into the hands of an innocent holder with- 
out notice.!! 


(10) Milliken v. Pratt, 125 Mass. 374; Bell v. 
Packard, 69 Me. 105; First Nat. Bank v. Mitchell, 
92 Fed, 565, 34 Cc. C. A. 542. Contra, Union Nat. 
Bank v. Chapman, 169 N. Y. 538, 62 N. E. 672, 
57 L. R. A. 513, 88 Am. St. Rep. 614; Freeman’s 
Appeal, 68 Conn. 523, 37 Atl. 420. 

(11) Chem. Nat. Bank v. Kellog, N. Y., 75 N. 
E, 1103, 2 L. R. A. (N. S.) 299. Contra, Straw- 
berry Point Bank v. Lee, 117 Mich. 122, 75 N. W. 
444, 





There lie entirely outside of the ques- 
tion here considered cases holding that 
the lex domicilii controls without regard 
to where a contract by a married woman 
is made and delivered, so far as enforci- 
bility in the courts of the domicile are 
concerned.” It would appear in these 
cases that the notes were sent by mail, 
but the court goes on the theory of the 
notes being North Carolina transactions 
without discussion of how they were de- 
livered.** And it has been ruled to be a 
prerogative of sovereignty to define the 
disabilities not only of resident inhabi- 
tants, but also of those temporarily 
there."* 

A Maine case’® is very instructive on 
the question of mailing as a delivery. In 
this case the note was written in Maine 
and sent to Massachusetts by mail and 
te be returned in the same way to the 
payee in Maine. By the law of Massa- 
chusetts the married woman, a signer, as 
surety for her husband, could not bind 
herself. By the law of Maine she could. 
It was said: “Our opinion is that the 
note was made and intended by the par- 
ties to be paid in Skowhegan. For al- 
though it was signed in Cambridge, 
(Mass.) it was delivered to the payee in 
Skowhegan, (Me.); and it was not a 
completed contract until delivered. This 
proposition needs no citation of authori- 
ties, still we cite Laurence v. Bassett, 5 
Allen, 140, as precisely in point.” 

The court then goes on to say: “But 
even if this were not conclusive, we 
should have no hesitation in deciding 
that the construction and legal effect of 
the note declared on must be determined 
by the laws of this state (Maine) on the 
ground that no contract must be held 


(12) Hanover Nat. Bank v. Howell, 118 N. C. 
271, 23 S. E. 1005; Armstrong v. Best, 112 N. C. 
69,17 S. E. 14, 25 L. R. A. 188. 

(13) See also Robinson v, Queen, 87 Tenn. 
445, 11 S. W. 38, 3 L. R. A. 214; Thompson v. 
Taylor (N. J. L.) 46 Atl. 567. 

(14) Bank of La. v. Williams, 46 Miss. 618, 12 
Am. Rep. 319. 

(15) Bell v. Packard, 69 Me. 105. 





236 


CENTRAL LAW JOURNAL 


No. 13 








as intended to be made in violation of 
the law, whenever by any reasonable 
construction it can be made consistent 
with the law and which it was compe- 
tent for the parties to adopt. Story, Confl. 
laws, § 305a.” 

Further, this opinion says: “The 
plaintiff’s letter called for ‘a good sure- 
ty’ to the note, the makers must be pre- 
sumed to have intended a bona fide and 
not a mala fide compliance with the 
proposition. But if the note was made 
in Massachusetts and intended to be pay- 
able there, then it was illegal and void 
and an intended fraud by makers, since 
they must be presumed to have known 
the law of their domicile; whereas, if 
made or intended to be paid in this state, 
it would be legal and valid. It should, 
therefore, in the absence of any legal 
principle forbidding it, be considered as 
intended by the parties to have been 
made with reference to the law of the 
place where legal.” 

In a Virginia case’ the proposition is 
stated that a note (one sent by mail) 
made in a particular country is to be 
deemed a note governed by the laws of 
that country, whether payable there or 
generally without naming any particular 
place.” But: “These principles are pred- 
icated of the intentions of the parties, 
who are naturally and reasonably sup- 
posed to contemplate in the transaction 
the lex loci contractus.’ In this case 
there were blanks to be filled, which 
when filled made this note payable in 
Maryland. It was said: “They must be 
taken as subject to the laws of Maryland 
by the combined operation of the acts 
and intentions of the parties.” I think it 
would be difficult to distinguish this case 
from one where such blanks had been 
filled in the way they were filled, when 
they were signed. 

An Iowa case shows a case where 
some of the signers, among them a sure- 


(16) 
(17) 


Faut v, Miller, 17 Gratt, 47. 
Hart v. Wills, 52 Ia. 56. 





ty, signed in Missouri and others signed 
in Iowa. Upon the signing in Missouri 
the payee turned over to his agent money 
to be delivered on the note being signed 
in Iowa. The note was dated in Missouri. 
The court held it to be an Iowa contract 
according to the intention of the parties. 

Summary and Conclusion.—As I gather 
the Burr case supra it rules that in- 
tent cannot prevail over the fact of a 
signer trusting a signed document to an 
agency designated by the payee to re- 
ceive it and deliver it to the payee. This 
is a curious conclusion, among other rea- 
sons, because the payee selects the 
agency. He tells the maker, in effect, 
that if he delivers it to the agency at the 
place of execution, this is the same as 
delivering it to him where he lives, and 
the court says that neither the intent of 
the maker nor the payee shall prevail. But 
if the maker selects the agency, it is evi- 
dent the instrument is not delivered until 
the agency performs the service. 


But independent of all this, it is said 
by the cases above cited and quoted 
from that all contracts are to be consid- 


ered as delivered in the states whose 
laws are looked to for the determination 
of their validity, and though a married 
woman may have no power to bind her- 
self in a particular state, yet if she under- 
takes to do so as to a contract intended 
to be governed by the laws of a state 
where she is competent to bind herself, 
she may as delivering the contract in an- 
other state be construed to be there 
present, even though the state of her in- 
competency be that of her domicile. A 
fortiori would this be true if she is only 
temporarily in a state where her contracts 
are void. 


This seems to me to be the true idea 
of proper regard by one state for the laws 
of another. If one generally competent 
may intend delivery in another state than 
where a written instrument is signed, 
one who, incompetent in the state where 
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she signs, lawfully may intend the same 
thing in a state where she is competent. 
There is mere disability in a particular 
state as to contracts executed therein. 
There is no attempt to control the policy 
of another state. There possibly might 
be some question of comity, if a married 
woman’s contract were sought to be en- 
forced in a state whose policy prescribed 
disability, and some refinement might be 
indulged in as to a married woman’s dom- 
icile and her temporary presence in such 
state, but such a question is wholly apart 
from anything I am here _ considering. 
One of the strongest reasons for delivery 
where the instrument is received by the 
sendee is that it amounts to nothing until 
it gets there. Therefore, a delivery of a 
void contract is no delivery at all, but a 
delivery being intended, it takes place, 
when there is something to be delivered. 


Besides all this, when courts speak of 
the poct office being an agent they fail to 
note, . my mind, an important distinc- 
tion. It is not an agent in any sense to 
affect any contractional relations or any 
standing in contractural attitude of a 
party. It is simply like a machinery to 
convey or transport an article. If it were 
a mere mail chute in which a letter were 
deposited to be wafted by pneumatic 
pressure to another point, it ought not to 
make any difference where it began or 
where it ended. To call an inanimate 
thing an agent, when it is not even a 
corporation, seems a misapplication of a 
term. When we add to this the thought 
that the sphere in which it works is like 
a federal reservation in the state—for 
the benefit of all equally and not exclus- 
ively for any—the particular state in 
which it works seems immaterial, when 
a letter is confided to the agency or ma- 
chinery in or on the reservation, it par- 
takes of delivery in no particular state, 
but rather it is in suspense until it leaves 
the reservation for a point in the particu- 
lar state to which it is destined. 





I refer in no way to cases which rule 
that the date of a written instrument is 
the time of its being mailed. This is a 
different proposition, and it would make 
1:0 difference in such a case whether the 
post office were the common agent of 
both parties or the agent of only one. If 
it were contemplated that the mail should 
be used, there is inference to be drawn 
that the time it is used should be the be- 
ginning of the contract. 

N. C. Couiier. 

St. Louis, Mo. 








NEGLIGENCE—EMERGENCY. 
FRISH v. SWIFT & CO. 


Supreme Court of Nebraska. Feb. 12, 1915. 


151 N. W. 165. 
(Syllabus by the Court.) 


On the issue of contributory negligence in 
an action to recover damages for personal in- 
juries, where plaintiff was placed in a position 
of sudden peril without any fault on his part, 
the test af his conduct is that of a person of 
ordinary prudence confronted with the same 
circumstances, and this rule applies to cases in 
which the emergencies arise from accident or 
from acts of third persons or from negligence 
of the defendant. 


ROSE, J. Plaintiff brought this suit to re- 
cover from his employer damages in the sum . 
of $3,000 for personal injuries. From judgment 
on a verdict in favor of plaintiff for $2,000, de- 
fendant has appealed. 

At the time of the injury plaintiff and about 
50 other employes were working in the sheep 
department of the defendant’s packing house 
in South Omaha. Sheep were handled at the 
rate of 200 an hour. When killed they were 
suspended from an overhead, moving, endless 
chain, running on small pulleys supported by a 
stationary iron rail swung from the ceiling. 
The slaughtered animals moved with the 
chain past plaintiff, who, in common with oth- 
er butchers, had a distinct service to perform 
in the dressing of each animal. The cattle 
department was in operation at the same time 
in a different part of the same room. A 
steer, infuriated by a blow intended to be, 
but not proving fatal, ran’ into the sheep de- 
partment. An alarm was given. The chain 
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was stopped. The employes, without excep- 
tion, hastened to places of safety. One jumped 
behind a post. Another crawled into a pit. 
Plaintiff climbed onto a_ three-inch railing, 
threw his left arm on the overhead rail al- 
ready described, and clung to the chain with 
his left hand. Before the steer had _ been 
killed, and before the employes had returned 
to their places, the chain was started, draw- 
ing piaintiff’s hand into the pulleys. This 
action was brought to recover resulting dam- 
ages. The starting of the chain without no- 
tice or warning under the existing conditions 
is the negligence imputed to defendant. The 
latter denied negligence, and pleaded contribu- 
tory negligence and assumption of risk. 

Error in refusing to direct a verdict for 
defendant is one of the assignments. Under 
this head it is argued that plaintiff was guilty 
of contributory negligence as a matter of law, 
and that there is no evidence of actionable 
negligence on part of defendant. It is asserted 
that when plaintiff climbed onto the railing he 
knew the chain was dangerous; that it was 
unnecessary to put his hand on it; that he 
knew it was almost constantly in motion dur- 
ing working hours; that his act amounted to 
negligence; that he should have put his arm 
around the track in which the chain ran or 
grasped some other safe and convenient part 
of the structure. The truth of these assertions 
would not necessarily defeat the action on the 
ground of contributory negligence. It is un- 
disputed that plaintiff was required to act in- 
stantly in the face of imminent peril. An in- 
furiated steer, a few feet away, was charging 
toward him. No place had been provided for 
his safety. He had no time for deliberation. 
The machinery was motionless. The chain 
had been stopped. It was dangerous only when 
in motion. The butchers were not in their 
places to perform their work on moving car- 
casses suspended from the chain. Following the 
instinct of self-preservation, plaintiff’s atten- 
tion was directed to the movements of the 
dangerous animal. The situation was not 
created by plaintiff’s negligence. In the analy- 
sis of his conduct under such conditions the 
law did not require mature deliberation in 
front of the approaching, infuriated steer or 
the wisest selection of the place to put his 
hand, while balancing on a three-inch railing. 
The test of contributory negligence in a situa- 
tion like this is not to ascertain where a per- 
son of ordinary prudence would have deliber- 
ately put his hand in the absence of danger, 
but what he would be likely to do under the 
same circumstances in the presence of the ex- 
isting peril. It is clear that plaintiff was not 





guilty of contributory negligence as a matter 
of law. The issue was one of fact for the 
jury. The law has been correctly stated as 
follows: 

“When a person without his fault is placed 
in a situation of danger, he is not to be held 
to the exercise of the same care and circum- 
spection that prudent persons would exercise 
where no danger is present; nor can it be said 
that, as matter of law, he is guilty of contrib- 
utory negligence because he fails to make the 
most judicious choice between hazards pre- 
sented, or would have escaped injury if he 
had chosen differently. The question in such 
case is not what a careful person would do 
under ordinary circumstances, but what would 
he be likeiy to do, or might reasonably be 
expected to do, in the presence of such existing 
peril, and is one of fact for the jury.” Penn- 
sylvania R. Co. v. Snyder, 55 Ohio St. 342, 45 
N. E. 559, 60 Am. St. Rep. 700. 

The rule is not confined to cases where the 
peril was created by defendant’s negligence, 
but is,applicable to situations arising from 
accidents or from acts of third persons. Chat- 
tanooga E. R. Co. v. Cooper, 109 Tenn. 308, 
70 S. W. 72; Cassida v. Oregon R. & N. Co., 
14 Ore. 551, 13 Pac. 438; Alabama & V. R. Co. 
v. Lowe, 73 Miss. 203, 19 South, 96; Palmer v. 
Larchmont Horse R. Co., 112 App. Div. 341, 
98 N. Y. Supp. 567; Wheeler v. Oregon R. & 
N. Co., 16 Idaho 375, 102 Pac. 347; Hoff v. Los 
Angeles Pacific Co., 158 Cal. 596, 112 Pac. 53; 
Cannon v. Pittsburg & Birmingham Traction 
Co., 194 Pa. 159, 44 Atl. 1089; Lemay v. Sprinz- 
field Street R. Co., 210 Mass. 63, 96 N. E. 79, 
37 L. R. A. (N. S.)°43 (see note, page 57). 

Affirmed. 


MORRISSEY, C. J., not sitting. 


Note.—Emergency Caused by the Act or Negli- 
gence of a Third Person—It must be admitted 
that the statement in the instant case that “the 
rule (in emergency cases) is not confined to cases 
where the peril is created by defendant’s negli- 
gence, but is applicable to situations arising from 
accidents or from acts of third persons” is greatly 
sustained by authority, all of the cases cited 
appearing to hold that way. In many cases where 
there is basis in authority for the rule in lan- 
guage found in cases, this language appears 
where by the facts defendant’s negligence brought 
about the emergency. Therefore, these cases 
ought not to be deemed authority. 

But there are cases directly to the contrary, and 
why if an act, intentional, negligent or excusable, 
by a third person is the immediate cause of an 
emergency whereby a plaintiff takes a course 
which results in his injury, it seems to us that 
liability ought to be no different, whether plaintiff 
was at the time a servant happening to be en- 
gaged in the master’s service, or if he was no 
servant at all. Acts in an emergency merely re- 
lieve the actor from strict accountability for his 
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acts and the cause of the emergency is the proxi- 
mate cause of injury. The law regards acts in 
an emergency not to be intervening links in the 
chain of causation, but the original cause jumps 
over them, so to ‘speak, and of itself produces 
the injury. 

Suppose, for example, a servant assumes the 
risk of working as a steeple jack and a third per- 
son does something to cause him to fall. The 
master ought not to be liable, and if he caused 
him in a sudden emergency to adopt the wrong 
course to save himself, equally the master ought 
not to be liable. 

In Courier-Journal Job Prtg. Co. v. Haag, 155 
Ky. 248, 159 S. W. 780, an employee was put on 
a machine by one not her superior and while at 
work she received a nervous fright causing her 
to place her finger under the machine whereby it 
was mashed. The court in holding that the mas- 
ter was not liable, said: “The sudden noise or 
movement of the door gave to the appellee, as 
she admits, a nervous shock, causing the in- 
voluntary placing of her hand in the machine 
Neither the noise or the impact of the door 
against the machine was dangerous or unusual, 
nor the result of any negligence of the appellant. 

It is perfectly clear * * * that no negligent 
act of the appellant has been proven to warrant 
a recovery against it for the injury.” 

In ‘Voss v. Morris & Co., 169 Ill. App. 514, an 
administratrix sued for the death of decedent 
who lost his life in an attempt to rescue an- 
other servant from peril. He had no orders to 
attempt the rescue and there was no negligence 
of defendant in the servant attempted to be 
rescued being put in peril. Recovery was de- 
nied. The question we consider is not directi 
involved, but there is some relation thereto. 

A rescue case in Texas Court of Civil Appeals 
illustrates this relation more clearly. It was held 
there in effect, that as the master could not 
anticipate the accident which happened to put a 
servant in peril, so it should not be held re- 
sponsible for injury to plaintiff, another servant, 
in attempting his rescue. Linz Realty Co. v. Mc- 
Donald, 133 S. W. 535. Acts in rescue are very 
greatly judg red like acts in an emergency. 

This same court previously said: “The confu- 
sion which naturally results when one is called 
upon to act suddenly in an emergency is fre- 
quently held to be sufficient to relieve against a 
charge of contributory negligence; but liability 
in the first instance must be predicated upon the 
negligence of the party sought to be held.” Texas 
& P. Ry. Co. v. Myers, 125 S. W. 4o. 

In Trowbridge v. Danville St. Car Co., 1 Va. 
Dec. 823, 190 S. E. 780, deceased was killed by a 
street car where he dodged across the track to 
escape a vehicle. The court said: “If the defend- 
ant places a person in sudden peril, it is a very 
different matter than such sudden peril as was 
wholly unconnected with the defendant or any 
of his doings.” Of course, it must be conceded, 
that if the sudden peril still leaves opportunity 
for the humanitarian doctrine to apply that is 
another case. 

In Murphy v. Ry. Co., 140 Iowa 332, 118 N. 
W. 300, the rnle w as laid ‘down that there can be 
no recovery for injury arising out of acts in an 
emergency unless the latter was produced by the 
negligence of the defendant, this being held in a 
master and servant case. This condition of re- 
covery was found to exist. 





Where owner of a coal mine was required to 
maintain an extra exit, his failure to do this was 
found to bea contributi: ug cause to a patlic among 
employees, making him liable for acts in such panic 
causing an emergency. Wesley Citv Coal Co. v. 
Healy, 84 Ill. 126, 1 Mor. Min. Rep. 68. The court 
said: “The jurv may well have found that the 
death was the direct result of the alarm and the 
alarm or fright resulted directly from the want 
of a second mode of escape.” For the fire im- 
mediately preceding the alarm the implication is ~ 
that there would have been no liability for the 
panic as it might not have occurred at all but 
for there being no extra exit. This is narrow 
reasoning, but it recognizes there must be negli- 
gence of party sued causing or giving rise to 
an emergency. 3 








ITEMS OF PROFESSIONAL 
INTEREST. 


CHARLES A. BOSTON, OF NEW YORK—THE 
MAN WHO HAS MADE THE CODE OF 
ETHICS MEAN SOMETHING. 


Among the number of those lawyers who 
have rendered distinct as well as distinguished 
services to the profession in the present gener- 
ation one would expect to see the name of 
Charles A. Boston, of New York, whose picture 
is the attractive feature of our front cover , 
page. 

Born in Baltimore in 1863, and graduated 
from the Johns Hopkins University, Mr. 
Boston was admitted to the bar of Maryland 
in 1886, but three years later removed to 
New York City, where he has since zealously 
devoted himself to the practice of his profes- 
sion. Mr. Boston has been almost continuous- 
ly associated with Hon. Wm. B. Hornblower 
in the practice of the law, having been asso- 
ciated with him in many important suits, 
among which the Rice Will Case was prob- 
ably the most celebrated. 

While Mr. Boston has never sought nor 
held political office, he has never been un- 
willing to sacrifice time and thought in behalf 
of the profession to which he is such an ar- 
dent devotee. In local, state and national bar 
associations he has served on many commit- 
tees, to the work of which he has always 
given more than a mere perfunctory attention. 

He is one of the directors of the New York 
County Lawyers’ Association and chairman 
of its Committee on Professional Ethics. In 
the New York State Bar Association he is 
now serving as chairman of its Committee on 
Judicial Statistics, and in the American Bar 
Association he has just completed one year 
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of service as chairman of the Section of Legal 
Education. 


To indicate the zeal with which Mr. Boston 
performs the professional duties thus assigned 
to him, it was a matter of comment among 
members of the American Bar Association in 
their campaign a few years ago for new menm- 
bers, that Mr. Boston’s record as a member 
of the Membership Committee from New York 
was among the most remarkable of the many 
good records made in that campaign. He suc- 
ceeded in more than doubling New York’s rep- 
resentation in the American Bar Association, 
giving the bar of that state the distinction 
of having sixteen per cent of the entire mem- 
bership of the national body. 


But the most important of Mr. Boston’s pro- 
fessional services has been as chairman of the 
Committee on Professional Ethics of the New 
York County Lawyers’ Association. This com- 
mittee has been authorized to determine all 
controversies arising in the local bar associa- 
tion concerning the application of the Canons 
of Professional Ethics to particular facts and 
conditions. Queries are propounded imper- 
sonally and the answers of the Committee are 
given categorically to all of the points in- 
volved in a given query. These decisions are 
“handed down” in writing and published by 
the local association. 


The work of this Committee has attracted 
wide attention, and its decisions are published 
by the legal press quite extensively. The Cen- 
tral Law Journal approved the plan at its in- 
ception and our past volumes for the last two 
years contain all the decisions handed down 
by this Committee. These decisions are also 
widely used in many law schools of the coun- 
try for the purpose of illustrating the applica- 
tion of ethical principles. ; 


Such a record of professional service de- 
serves more than a passing encomium. Law. 
yers are still too few in number who regard 
their duty to their profession as being in no 
respect subordinate to their personal interests, 
and for this reason the bar of the country 
should pause occasionally to pay its respects to 
those who thus put professional ideals above 
the mere financial rewards of an honorable 
profession. 


Such a career as that of Mr. Boston, while 
not as spectacular as some others, is of the 
kind which is within the reach of any member 
of the bar who is willing to regard his profes- 
sion for what it is rather than for what it gives 
to him. A. H. R. 





ANNOUNCEMENT BY THE AMERICAN BAR 
ASSOCIATION. 


An important announcement has just been 
sent out by the treasurer of the American Bar 
Association, containing two items of news of 
interest to lawyers. 

First, the annual subscription dues have been 
raised from $5.00 to $6.00; second, the Associa- 
tion has decided to publish a quarterly, to be 
known as the American Bar Association Jour- 
nal. 

The Journal will be published under the di- 
rection of the publication committee, of which 
Hon. Simeon E. Baldwin, of Connecticut, is 
chairman. 

The Journal is not to contain articles, but 
will be devoted to publishing the news of the 
various meetings of the Association, as well as 
reports of the committees and other matters of 
special interest to members. 

The Journal will be mailed free to all mem- 
bers of the Association, $1.50 of the dues being 
designated as a subscription to the Journal. 








JETSAM AND FLOTSAM. 


THE LEGAL ADVENTURES OF A FISH 
WORM. 

The city of Bucyrus, Ohio, has a cause 
celebre in which a little fish worm plays the 
part of the arch villain which has set several 
estimable citizens of that city at each others 
throats, legally speaking. 

Writing to the Ohio Law Bulletin, Gen. E. B. 
Finley, of Bucyrus, describes with rare lit- 
erary grace the occasion for this legal tem- 
pest. 

“A good-for-nothing little fish worm,” says 
Gen. -Finley, “about the size of a darning 
needle, instead of allowing itself to be served 
as food for the birds-or used as bait for the 
boys for fishing, for which it was created by 
an All Wise Providence, got ambitious to cut 
a figure in the world and therefore left its 
humble abiding place and wended its way up 
town, landing finally in the water meter of 
Dora B. Gates, the alleged proprietor and 
owner of the Crawford County Hospital, and 
in forcing its worthless. carcass into the 
water motor of Mrs. Dora B. Gates, it caused 
the valve of her water motor to leak and 
thereby caused her water to waste, and made 
her water meter register more water than she 
actually used, as she alleges in her lawsuit 
brought against the Bucyrus Development 
Co., in the court of common pleas, to the ex- 
tent, as she says, of registering water of the 
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value of $8.52, in the month of April, 1914, 
when, as she says, only $2.50 worth of water 
was used, and she asks the court in said case 
to compel the plaintiff to accept $2.50 for the 
month of April, 1914, and to enjoin the de- 
fendant from shutting off her water, on as- 
count of her refusal to pay $8.52, caused as 
she says by the little fish worm monkeying 
with her water meter.” 

The defendant, the Bucyrus Development 
Company, filed its answer in which it con- 
tended, according to Gen. Finley, “that it was 
not its fish worm that did the mischief; that 
it neither owned nor operated the fish worm, 
nor did it own, operate or maintain plaintiff’s 
water motor or pumping system, and if a lit- 
tle fish worm got into her water system, and 
caused her water to waste, and the meter to 
register more than was used, it was through 
no fault of it, and without its knowledge.” 

And so this miserable little fish worm, ac- 
cording to our contemporary, “has got these 
parties at loggerheads, and has set the court 
and lawyers in an uproar all because it had to 
creep up the back way, like a thief in the 
night,'and poke its worthless nose into Mrs. 
Dora B. Gates’ water system, and cause her 
water to waste and the meter to register too 
much water.” 

General Finley, finally aroused to a high 
pitch of indignation against the particular fish 
worm that caused all this trouble, lapses into 
versification the result of which he himself 
admits will go down to posterity as “a new 
chapter in Mother Goose’s Melodies.” Here is 
the coming world famous addendum to the 
Mother Goose epic: 


“This is the worm all tangled and torn 
That came in the water all forlorn, 
That turned the motor, that fed the meter 
That lay in the Hospital Gates built. 


“These are the parties that went to law 
And got in a tangle and helova jaw, 
About the worm all tangled and torn 
That came in the water all forlorn 
That turned the motor, that fed the meter 
That lay in the Hospital Gates built. 


“These are the lawyers all ehipper and wise, 
Who tried the case with blood in their eyes, 
In behalf of the parties who went to law, 
And got in a tangle and helova jaw 

About the worm all tangled and torn 

That came in the water all forlorn, 

That turned the motor, that fed the meter 
That lay in the Hospital Gates built. 


“This is the court serene and sedate, 
Who tried the worm and settled its fate 
And settled the lawyers, all chipper and wise, 
Who tried the case with blood in their eyes, 
In behalf of the parties who went to law 
And got in a tangle and helova jaw 
About the worm all tangled and torn 
That came in the water all forlorn 
That turned the motor that fed the meter, 
That lay in the Hospital Gates built.” 

A. H. R. 





HUMOR OF THE LAW. 


Judge Stephen C. Greene, at a dinner in 
Charleston, was defending a harsh sentence. 

“I am a conservative,” said Judge Green, 
“and I believe that it is better for law and or- 
der that sentences should err on the side of 
harshness rather than on the side of leniency. 


“Look at nature, the great judge of us all. 
Was there ever a harsher, severer judge than 
nature, who sentenced each and every one of 
us to hard labor for life?” 


Ephum Johnson was up before the judge on 
a cruelty to animals charge. 

“Deed Ah wasn’t abusi’ dat mule, jedge,” 
the old man demurred. 

“Did you not strike it repeatedly with a 
club?” 

“Yessah.” 

“And do you not know that you can accom- . 
plish more with animals by speaking to them?” 

“Yessah; but dis critter am difffnt. He am 
so deef he can’t heah me when Ah speaks to 
him in de usual way, so Ah has to communicate 
wid him in de sign language.” 


Every now and then Judge Mulqueen makes 
a pertinent comment on the advisability of 
those having eyes using them to see with, says. 
the New York correspondent of the Cincinnati 
Times-Star. He especially directs his atten- 
tion toward the magistrates on the city bench, 
most of whom are so bound by the thongs of 
custom that with all the will in the world to 
deal justly they often make serious mistakes. 
“T had a colored woman before me to-day as a 
complaining witness,” said Judge Mulqueen. 
“She had a man held for trial by a city magis- 
trate on the charge that he had attacked her 
with a pair of scissors. ‘He mout’ near gouge 
mah eye out, Jedge,’ she said to me. ‘Jes’ come 
at me lak a lion, he did, a-roarin’, suh. He 
poke me in de face wiv dem scissors, Jedge, 
not once, but four or five times. He jes’ cut 
up mah face lak if it was a yahd of ribbon, 
Jedge. The magistrate what held him to dis 
heah court says he nevah did hear tell of no 
more dang’rous man.’ 

“Then I looked her over. She had a wide, 
smooth. yellow face that didn’t have a mark on 
it. I told her to repeat her story, and she went 
all over it again, telling how the man had 
slashed her face with that pair of scissors. 

“ ‘But madam,’ I said, ‘there isn’t a mark on 


your face.’ 

“‘Marks!’ said she, indignantly, ‘Marks! 
What I care for marks; lem me ask you dat? 
I got witnesses, I tell you.’ ”—Minneapolis 
Journal. 
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1. Aetion—Demurrer.—A_ petition declaring 
on a purchaser’s promise to pay in cash, in- 
stead of in stock, if within a certain time a 
cement plant had not been established, held not 
demurrable for misjoinder, though it alleged 
bad faith and sought a_ receivership.—Del- 
garno v. Middle West Portland Cement Co., Kan., 
145 Pac. 823. 

2. Agriculture — Negligence. — Defendant, 
which conducted an agricultural fair, held liable 
for the death of a boy killed through the negli- 
gent handling of a rifle by one in charge of a 
shooting gallery licensed by defendant.—Graf- 
fam v. Saco Grange, Patrons of Husbandry, 
No. 53, Me., 92 Atl. 649. e 

3. Alteration of Instruments—Authorized In- 
sertion.—An insertion of a clause in a mort- 
gage after execution, made by the mortgagor's 
agent before delivery while having control of the 
mortgage for delivery, is not an “alteration of 
an instrument.’’—Johnson v. Northern Minne- 
sota Land & Investment Co., lowa, 150 N. W. 596. 


4. Mortgage.—The purchaser of real estate 
sold subject to a mortgage cannot defeat fore- 
closure because of material alterations in the 
note and mortgage, not prejudicial to him.— 
Dieball v. Wilhite, Kan., 145 Pac. 854. 


5. Animals-—Viciousness.—One who keeps a 
domestic animal, such as a cat, having neither 
mischievous nor vicious propensities, is not 
liable for damages done by it while trespassing; 
but, if the owner knows it to be vicious, he must 
use reasonable care to restrain it and prevent 
it from doing injury.—Bischoff v. Cheney Conn., 
92 Atl. 660. 

6. Appeal and Error—Practice——Where a 
judgment for double damages for fire set out 
by a railroad company was_ rendered under 
Laws 1907, c. 215, on a complaint charging neg- 
ligence, which was proved, the double damage 
provision of such act having been held unconsti- 





tutional by the United States Supreme Court, 
Its reversal Ot the juugimenue Olly upeiaccu LU 
Vacate tne Juugiuuellc tur uvudie udinases, and 
ine Judgment ave cusesS vn tue slate appedi, leav- 
Ing tne JUUSMicht 1.01 sillgie Gailldseo 111lact.—— 
Kennedy V. Cnhicago, ww. « St ©. my. Cu., ds. VD. 
lay N. W. 726. 


7. Assault and Battery—Withdrawal trom 
Fight.—tTne rule thar, Where tne vic ta SuUvU 
faith withdraws trom a imuluai COMmVval anu Is 
afterwards assaultea, he may recover Uuallages, 
does not apply Where tne assaulted party strikes 
his assailant immediately on escaping irom his 
attack.—Hisentraut v. madden, Neb., 15u N. W. 
627. 

8. Audita Querela—Vacation of Order.— 
Where service of allachment on real estate ve- 
longing to nonresiaent uelfendants was not made 
as required by statute and Judgment was ren- 
dered, defendants were entitiead to nave it va- 
cated on audita querela, Lnougn they might also 
have another remedy.—Deal v. Powell, Vt., 92 
Atl. 648. 

9. Bailment—Liens.—A lien given by Gen. 
St. 190, § 4808, to a mechanic, artisan, or trades- 
man, is an extension of the common-law lien; 
and a stipulation which postpones payment for 
labor and expense after compietion and deliv- 
ery does not necessarily destroy the hen.— 
Olson v. Orr, Kan., 145 Pac. V0. 

10. Bankruptey——Discharge.—Where W_ pur- 
chased land as trustee for a voluntary assocla- 
tion and thereafter as trustee conveyed tne 
property to himself in person, W’s discharge in 
bankruptcy held not to relieve the property 
purchased from a vendor’s lien retained in the 
deed to the association.—White v. Hartman, 
Colo., 145 Pac. 716. 

11. Discretion of Trustee.—Where a trus- 
tee refuses to accept property which he deems 
will be a burden, it reverts to the bankrupt, 
and the remedy of creditors is to apply to the 
bankruptcy court to compel the trustee to ac- 
cept the property.—People’s Nat. Bank of In- 
dependence v. Maxson, Iowa, 150 N. W. 601. 

12. -Intent to Deceive—The word “false,” 
as used in Bankr. Act, § 14b (3), means ftalse, 
coupled with an intention to deceive, “inten- 
tionally untrue,” and was not satisfied by a 
tinancial statement made by the bankrupt while 
away from home, omitting $4,300 of his debts 
and also assets of an equal or greater amount. 
—Franklin v. Monning Dry Goods Co., U. 8S. C. 
Cc. A., 217. Fed. 929. 

13. Pleading.—A judgment creditor having 
the burden of showing that his claim is not 
barred by discharge in bankruptcy, the cred- 
itor’s declaration, from which the nature of the 
claim appears, should be given the construc- 
tion most favorable to the bankrupt.—In re 
Grout, Vt., 92 Atl. 646. 

14.——-Preference.—The admission in evi- 
dence, in an action by a trustee in bankruptcy 
to recover an alleged preferential payment, of 
the inventory and appraisement made in the 
bankruptcy proceeding, held not prejudicial to 
defendant, where the testimony of a witness 
also introduced by plaintiff placed a much high- 
er valuation on the property than that shown 
by the appraisement.—Bergdoll v. Harrigan, U. 
8. C. C. A., 217 Fed. 943. 

15. Banks and Banking—Rescission.—-W here 
a stockholder in an insolvent bank relies upon 
a right to rescind her purchase of shares to 
escape her statutory liability to creditors, she 
must aftirmatively show equities in her favor. 
Farmers’ State Bank of Mobridge v. Empey, 8. 
D., 150 N. W. 936. 

16. Bills and Notes—Alternative Payee.— 
Where a note was payable to the lender, if liv- 
ing at a certain date, or, on his death, to his 
widow, and he died before payment, and the ad- 
ministrator sued the maker and joined the widow 
as defendant, the widow was entitled to re- 
cover.—Norman v. Rullman, Kan., 145 Pac. 818. 

17 Notice of Assignment.—By express pro- 
vision of Civ. Prac. Act, § 46, action on a non- 
negotiable note by its assignee is subject to 
any set-off or defense existing at the time of 
or “before notice of” the assignment.—First 
Nat. Bank of San Francisco v. Nye County, Nev., 
145 Pac. 932. 

18. -Waiver.—While surrender by the payee 
of a note, without the consent of the accom- 
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modation indorsers, of security given by the ) 


maker, releases them, if they insist thereon, 
vet, where they take up the old note with their 
individual note, thev waive their right, and are 
liable on the new note.—German Nat. Bank v. 
Barber, Wis., 149 N. W. 767. 


19. Bonds—Defenses.—It is no defense to an 
action on a bond that there is another bond out- 
standing, executed by the same persons for the 
same purpose and containing the same condi- 
tions.—White Sewing Mach. Co. v. Bradley, 
Ariz., 145 Pac. 725. 


20. Brokers—Defense to Action.—Owner can- 
not defeat an action for a broker’s commission 
by a claim that the contract with the proposed 
purchaser was unsatisfactory, where his only 
excuse for not accepting it was that he had al- 
ready sold to another.—Paulsen v. Rourke, Colo., 
145 Pac. 711. 


21.——-Marketable Title—A marketable title 
in fee simple to property desired to be purchased 
by a principal is necessary to sustain a broker’s 
claim for commissions when the purchaser has 
not entered into a binding contract to purchase. 
—Kinney v. Eckenberger, Ore., 145 Pac. 665. 


22. Cancellation of Instruments—Modification. 
—Where the court decreed cancellation unless 
defendant made payments to plaintiff’s attor- 
ney, it was not error to modify the judgment 
by authorizing such payments to be made to the 
clerk of the court for plaintiff’s benefit—Barnes 
v. Hulet, N. D., 150 N. W. 562. ; 

23. Carriers of Goods—Carmack Amendment. 
—Remedy given by Carmack Amendment is con- 
current with any other existing federal remedy, 
and does not prevent an action against a ter- 
minal carrier of an interstate shipment for loss 
occurring on its line.—Bichlmeier v. Minneap- 
olis, St. P. & 8. S. M. Ry. Co., Wis., 150 N. W. 508. 

24, -Excuse for Non-Performance, — The 
failure of a carrier to promptly transport a ship- 
ment held not excused, because consignee’s 
tracks were filled with cars containing another 
shipment, which had been properly rejected.— 
Berger-Crittenden Co. v. Chicago, M. & St. P. Ry. 
Co., Wis., 150 N. W. 496. 

25. Carriers of Live Steeck—Authority of 
Agent.—Where a consignor of cattle agreed to 
aecompany them, that the conductor told him, 
after part of the trip had been made, that it 
would be all right if he did not accompany the 
cattle the rest of the distance will not release 
the consignor without proof that the conductor 
was authorized to annul the contract.—Mix v. 
Chicago, M. & St. P. Ry. Co., S. D., 149 N. W. 727. 

26. Carriers of Passengers—Baggage.—The 
fare of a passenger includes transportation for 
baggage, but ordinarily the baggage must be 
transported by the same train as the owner and 
called for within a reasonable time after ar- 
rival—Denver & R. G. R. Co. v. Doyle, Colo., 
145 Pac. 688. 

27.—-Safety.—A carrier is bound to exercise 
the highest degree of care for the safety of its 
passengers reasonably to be expected from 
human . foresight and _ vigilance.—Hewitt _ v. 
Southern Wisconsin Ry. Co., Wis., 150 N. W. 502 

28. Srecial Train.—One contracting and 
paying for a special train is entitled to the 
proper serviee af the train and the carrier may 
not, without breaching the contract, move the 
train to another point or attach to it other cars. 
~-Burrus v. Nevada-California-Oregon Ry., Nev., 
145 Pac. 926. 

29. Withdrawal of Evidence.—In a street 
car passenger’s action for personal injury from 
collision with a runaway team, violation of 
ordinance as to sounding of a gong or bell 100 
feet from crossings held properly withdrawn 
from the jury.—Anthony v. Connecticut Co., 
Conn., 92 Atl. 672. 

20. Chattel Mortgages—Notice by Record.— 
Simple creditors cannot defeat a recorded chat- 
tel mortgage, securing payment of rent, with- 
out showing that they were misled by the 
change of the mortgagor’s corporate name and 
the acts of the mortgagee, by which the re- 
cords were made misleading.—Puget Sound 
Zealty Associates v. Catlett, Wash., 145 Pac. 617. 

31. Commerce—Federal Employers’ Liability 
Act.—An employe of a carrier, engaged in in- 
terstate commerce, whose work was a substan- 
tial part thereof, is employed in such commerce, 





within the Federal Employers’ Liability Act.— 
ga A Duluth, 8S. S. & A. Ry. Co., is., 150 

32.——Inspection Law.—The Oil Inspection 
Law is violative of the commerce clause of the 
Federal Constitution in so far as the fees pro- 
vided for exceed the reasonable necessary cost 
of inspection, if in fact it exceeds such cost.— 
Bartels Northern Oil Co. v. Jackman, N. D., 150 
N. W. 576. 

33. Common Carrier—Stockyards Company. 
—A stockyards corporation making a charge for 
each car moved over its track in accordance 
with a tariff filed was “engaged in business as. 
a common carrier.’—State v. Kansas City"Stock- 
yards Co. of Missouri, Kan., 145 Pac. 831. 

34. Constitutional Law—Raising Question.— 
The constitutionality of Laws 1909, c. 296, § 9, 
construed to prohibit the sale of yellow oleo- 
margarine, is not raised in the absence of proof 
that yellow is the natural color of oleomarga- 
rine.—State v. Manley, S. D., 150 N. W. 291. 

35. Workmen’s Compensation Act.—The 
Workmen’s Compensation Act held not to im- 
pair the obligation of contracts in violation of 
the state and federal Constitutions.—State v. 
District Court of Meeker County, Minn., 150 N, 
W. 623. 

36. Contracts—Assumption of Debt.—A con- 
tract between defendant and B, by which de- 
fendant agreed to assume B’s debt to plaintiff 
held conditional, so that on B’s failure to per- 
form defendant did not become liable to plain- 
caf septa Bros. v. McConnell, Wis., 150 ; 
W. 495. 


37. Restraint of Trade.—Provision in a 
salesman’s contract that he would not during 
contract or within a year thereafter engage in 
the business of selling teas “or other merchan- 
dise,” held not invalid as in restraint of trade. 
—Jewel Tea Co. v. Watkins, Colo., 145 Pac. 719. 

38. Corporations—Ouster.—Where a foreign 
corporation, though authorized merely to operate 
stockyards, engages in business as a common 
carrier, it will be ousted on proper application. 
—State v. Kansas City Stockyards Co. of Mis- 
souri, Kan., 145 Pac. 831. 


39.—Transfer of Stock.—Indorsement om cer- 
tificate construed as a requirement that Before 
the stock was transferred upon books the of- 
ficers should be able to certify that the stock 
had been fully paid for by the payment, of the 
note.—Herron v. Gear, Cal., 145 Pac. 731. 

40. Unissued Stock.—The unissued stock of 
a corporation forms its capital at par, and the 
corporation alone may dispose of it according 
to law.—Bivens v. Hull, Colo., 145 Pac. 694. 

41. Counties—Invalidation of Bonds.—That 
one county commissioner moved into the district 
of another commissioner held not to invalidate 
bonds voted at a special election ordered by the 
county board and held under a notice comply- 
ing with Rev. St. 1913, § 956.—Horton v. Howard, 
Neb., 150 N. W. 633. 

42. Courts—Reversal Without Remand.—The 
circuit court may reverse the judgment of the 
civil court on the record and dismiss the com- 
plaint; it not being required to order a new 
trial by Civil Court Act, § 28.—Pietsch v. Mc- 
Carthy, Wis., 150 N. W. 482. 

43.. Criminal Evidence—Footprints. — Foot- 
prints cqrresponding with those made by shoes 
probably worn by accused, or tracks of horses 
probably. driven by him, are admissible as iden- 
tifvying evidence.—State v. Cole, Kan., 145 Pac. 


44, Criminal Law—Arraignment.—Failure to 
formally arraign a defendant is not _ fatal, 
where he was present with counsel and testi- 
fied at his trial, and did not object to want of 
pea am an it v. Klasner, N. M., 145 Pac. 
679. 

45. Former Jeopardy.—Failure to interpose 
plea of prior jeopardy prior to verdict held a 
waiver of the defense of former jeopardy.— 
State v. Barnes, N. D., 150 N. W. 557. 

46. Res Gestae.—Testimony that, immedi- 
ately after the shot, deceased called to witness, 
a few feet away, and she hurrying there, and, 
asking why he did not get out of the way, he 
said, “I didn’t know he was fixing to shoot me,” 
is admissible as res gestae.—Rogers v. Com- 
monwealth, Ky., 171 S. W. 464. * 
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47. Waiver.—Objections that a justice set 
a prosecution for cruelty to animals more than 
10 days off and issued the warrant before the 
complaint was filed were of form and procedure 
only which were waived by defendant’s appeal 
to the county court.—McCausland v. People, 
Colo., 145 Pac. 685. 


48. Damages—Destruction of Trees.—A land- 
owner is entitled to damages from the destruc- 
tion of fruit trees by fire, regardless of whether 
his land can be most profitably used for or- 
chard purposes.—Barker v. Missouri Pac. Ry. 
Co., Kan., 145 Pac. 829. 

49.——Diminution in Value-—The owner of 
an animal injured may recover its diminished 
value after partial cure, together with expense 
of treatment and value of its use while under 
treatment.—Raski v. Great Northern Ry. Co., 
Minn., 150 N. W. 618. 

50. Excessive.—A recovery of -$5,026 for 
permanent injury to an arm and consegential 
loss of time and expenses to a teamster 24 years 
old held not excessive.—Krum v. Sullivan & 
Schaberg Transfer & Fuel Co., Neb., 150 N. W 

61, Loss of Crops.—The measure of dam- 
ages for loss of growing crop is its value at 
the time of loss, ascertained by its reasonable 
value at the time, or its market value at matur- 
ity, less cost of production and marketing.— 
Berg v. Yakima Valley Canal Co., Wash., 145 
Pac. 619. 

52. Death—Passion and Prejudice—A_ ver- 
dict of $10,000 for the death of a married wom- 
an 52 years old held not so excessive as to 
justify setting aside as the result of passion o 
prejudice.—Craig v. Chicago, St. P.. M. & O. Ry. 
Co., Neb., 150 N. W. 648. 

53. Unexplained Absence. — Unexplained 
absence of insured for more than seven years 
held to place on the insurer the burden of show- 
ing that he was yet alive.—Rosencrans v. Mod- 
ern Woodmen of America, Neb., 150 N. W. 630. 

54. Deeds—Reservation.—While there is a 
distinction between a reservation in a deed and 
an exception, yet what is called a reservation 
will often be given effect as an exception to 
carry out the intention of the parties.—Plistil 
v. Kaspar, Iowa, 150 N. W. 584. 

55. Rule in Shelley’s Case.—The rule in 
Shelley’s Case, except, under Gen. St. 1909, § 
9829, as applied to wills, is part of the common 
law adopted by section 9850, and under a deed 
to a grantee for life, at his death the title to 
vest in his heirs, he can convey the fee.— 
Kirby v. Broaddus, Kan., 145 Pac. 875. 

56. Divoree—Change of Residence.—The fact 
that the motive for an actual change of resi- 
dence was to procure a divorce does not affect 
the good faith of the change.—Gildersleeve v. 
Gildersleeve, Conn., 92 Atl. 684. 

57.—Cruel and Inhuman Treatment.—A di- 
vorce should not be granted for cruel and in- 
human treatment consisting of harsh language, 
if brought about by the complaining party’s 
acts, and not out of all proportion to such acts. 
—Hopkins v. Hopkins, S. D., 150 N. W. 293. 

58. Desertion.—To warrant a divorce for 
desertion there must have been a _ voluntary 
abandonment without consent, justification, or 
intention to return, continuing for a year.—Ma- 
loney v. Maloney, Wash., 145 Pac. 631. 

59. Right to Visit Children.—An order that 
a divorced husband may not see his children 
oftener than once in six months, and then in 
the presence of a third person named by the 
wife, is a deprivation of the right to visit, and 
is unsustainable, except on the clearest proof.— 
Schlarb v. Schlarb, Iowa, 150 N. W. 593. 

60. Dower—Antenuptial Contract.—An ante- 
nuptial contract executed by a prospective wife 
alone is not within St. 1914, § 2170, and an elec- 
tion within the time prescribed by section 2172, 
as it formerly stood or as modified by Laws, 
1913, c. 394, is inapplicable.—Bibelhausen  v. 
Bibelhausen, Wis., 150 N. W. 516. 

61. Drains—Jurisdiction. — Where drainage 
commissioners exceeded their jurisdiction in in- 
creasing the length of a drainage ditch and the 
size of tiling and increased the assessment, the 
objection must be settled at the time of assess- 























ments of benefits and expenses.—Stat : 
S. D., 150 N. W 287. - > 


62. Kjectment—Estoppel.—Where defendant 
in ejectment has paid off mortgages placed on 
the property by plaintiff, held that plaintiff 
could not oust him from possession until she 
had accounted to him for the amount thus 
paid.—_New v. Smith,.Kan., 145 Pac. 880. 


63. Election ef Remedies—Power of Court.— 
A court cannot, over the objections of both par- 
ties, require a purchaser, who elected to sue for 
the recission of the contract, for the vendor’s 
breach, to change his cause of action to one for 
damages.—Cheney v: Bierkamp, Colo., 145 Pac. 


64. Escrows—Offer of Sale.—Where a deed is 
deposited in escrow without there being a pre- 
existing contract of sale, the negotiation is a 
mere “offer of sale,’’ and the deed may be with- 
drawn.—Seifert v. Lanz, N. D., 150 N. W. 568. 

65. Estoppel—Building Restrictions.—Where 
a corporation sold lots in a city addition sub- 
ject to building restrictions, such restrictions 
were not covenants personal to the corporation, 
but it was bound by estoppel as well as other 
purchasers with notice.—Duester v. Alvin, Ore., 
145 Pac. 660. 

66. Evidence—Medical Books.—Before medi- 
cal books can be introduced to refute a medical 
expert’s testimony, the witness’ attention must 
have been called to such books, and he must 
have based his testimony thereon.—State v. 
Brunette, N. D., 150 N. W. 271. 

67. Fraudulent Conveyances — Notice. — 
Where the owner of notes desired to dispose 
of them to defraud creditors, and plaintiff, 
knowing of that intent, or having knowledge 
of circumstances sufficient to put her on in- 
quiry, purchased the notes, she takes them sub- 
ject to the right of creditors.—Cole v. Reily, 
S. D., 150 N. W. 299. 

. Highways—Negligence.—That person in- 
jured by falling into excavation near footpath 
knew of the excavation and of the lack of a 
railing, and might have taken a different path, 
held not conclusive that she was negligent.— 
Smith v. Town of Milford, Conn., 92 Atl. 6765. 

69.——-Obstruction.—That plaintiff passes over 
a highway more frequently than others does not 
sustain special damages beyond that of the 
general public, entitling him to enjoin its ob- 
struction.—Borton v. Mangus, Kan., 145 Pac. 

70. Public Policy.—An order for the relo- 
cation of a highway is not void as against pub- 
lic policy, because it requires the petitioners 
therefor to pay a part of the assessed dam- 
ages.—Lockard v. Hartley, Kan., 145 Pac. 900. 

71. Homicide—Evidence.—In a prosecution 
for killing, by stabbing, evidence that defend- 
ant had had in his possession a knife similar 
to the one found near the scene of the stabbing 
was admissible.—State v. Salgado, Nev., 145 
Pac. 919. 

72. Homestead—Liens.—A homestead. filing is 
superior to a general lien on the real estate 
selected, but such filing does not defeat a spe- 
Se lien.—White v. Hartman, Colo., 145 Pac. 





73. Husband and Wife—Joinder in Deed.— 
Where a husband executes a contract to sell 
land in which his wife, once a resident, does 
not join, a later deed by both transfers her 
interest free of any claim of the original pur- 
chaser, though the grantee knew of the prior 
contract.—Williams v. Wessels, Kan., 145 Pac. 

74.—_—Title-—Where a husband put property 
into the hands of his wife in Missouri so as to 
give her no title thereto, on their removal to 
California the property remained his unless 
parted with by gift.—Brunner v. Title Ins. & 
Trust Co., Cal., 145 Pac. 741. 

75. Infants—Juvenile Court.—The object of 
the juvenile court act is not punishment, but 
the removal of juvenile delinquents from temp- 
tation, and the giving of proper training.—In 
re Turner, Kan., 145 Pac. 871. 

76. Injunetion—Building Restriction. — An 
owner of land in a city addition held entitled to 
sue to enforce a building restriction without 
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joining the original grantor or its immediate or 
intermediate grantees, and without averring 
that they had been especially injured or that 
the original grantor refused to become a party. 
—Duester v. Alvin, Ore., 145 Pac. 660. 


77. Prosecutions.—Where city authorities 
had arrested complainant’s agent several times, 
for failure to take out licenses under local ordi- 
nance to do an interstate business, and threat- 
ened to continue the same, an injunction was 
properly granted against further prosecutions; 
those pending being expressly exempted from 
the decree.—City of Lee’s Summit v. Jewel Tea 
Co., U. S. C. C. A., 217 Fed. 965. 

78. Insuranee—Change of Interest.—Where 
insured conveyed to a third person, who im- 
mediately reconveyed, insured only wishing to 
apparently divest herself of title, a fire policy, 
though providing a change of insured’s interest 
should avoid it, was not forfeited.—Willey v. 
London & Lancashire Fire Insurance Co., Conn., 
92 Atl. 678. 

79. Waiver.—A receipt containing a mis- 
taken recital that an insurance premium was 
paid for August, instead of July, held not a 
waiver, new agreement, or extension of time of 
payment.—Gardner v. Inter-Ocean Life & Cas- 
ualty Co. of Springfield, lll., Kan., 145 Pac. 844, 


80. Judgment—Default.—Refusal to open a 
default judgment held an abuse of discretion, 
where the defendant showed a reasonable ex- 
cuse for his absence, and present a good de- 
fense, and no substantial prejudice would result 
from sustaining the motion.—Hodges v. Alex- 
ander, Okla., 145 Pac. 809. 


81. Res Judicata.—Tested by whether the 
same evidence would have maintained both ac- 
tions, judgment of dismissal in action against a 
city on express contract held not a bar to the 
plaintiff’s subsequent action .on a quantum 
eae seated v. City of Olympia, Wash., 145 

ac. a 


82. Stay.—Judgment may not be had, not- 
withstanding a provision for its stay, on a debt 
before the transpiring of an event, till the hap- 
pening of which, under the contract under 
which the debt arose, the amount is not to be- 
come due.—Mondioli & Stewart v. American 
Bldg. Co., Wash., 145 Pac. 577. 


83. Lareeny—-Indictment.—Where the indict- 
ment states that the owner of the stolen animal 
is unknown, and there is evidence that the 
grand jury knew, or should have known, the 
owner’s name, the burden is on the state to show 
that it did not know such name.—State v. Klas- 
ner, N. M., 145 Pac. 679. 


84. Libel and Slander—Privilege.—False 
statements by a guardian of an insane ward to 
his wards’ relatives, imputing dishonesty and 
crime to a person making claim against the 
wards’ estate, are not absolutely privileged.— 
Marney v. Joseph, Kan., 145 Pac. 822 

85. Life Estates — Remaindermen.—- Where 
grantees remained in actual, open, and adverse 
possession, claiming title, until more than two 
years after the youngest remainderman became 
of age, and made improvements, held that any 
defense of the remaindermen to their suit to 
quiet title was barred by limitations.—Knicker- 
bocker v. Bangs, Kan., 145 Pac. 820 

86. Mandamus— Practice.—Where the district 
court, without jurisdiction and without notice, 
issues a mandatory injunction depriving parties 
of possession of property, and then reserves final 
judgment indefinitely, such parties may resort 
to mandamus in the Supreme Court.—Bishop v. 
Fischer, Kan., 145 Pac. 890. 

87. Master and Servant—Assumption of Risk. 
—Employee held not to assume risk of injury 
from employer's violation of statute respecting 
cages in mining shafts, though the same equip- 
ment was in use when he was employed as 
when he was injured.—Ryan v. Manhattan Big 
Four Mining Co., Nev., 145 Pac. 907. 


88. Assumption of Risk.—A brakeman, em- 
ployed by a railroad company engaged in inter- 
state commerce, held not to assume the risk of 
being jolted from the top of a car, by the act 
of the engineer in suddenly applying and re- 
leasing the brakes, while the train was running 
at an excessive speed.—Hartman v. Western 
Maryland Ry. Co., Pa., 92 Atl. 698. 3 


\ 





89.——Contributory Negligence—aA_ railroad 
employee’s failure to discover that t*e tongue 
in the knuckle on a car was broken was not 
contributory negligence, where the tongue was 
broken on the previous day and the inspector 
failed to detect it—Knock v. Tonopah & G. R. 
Co., Nev., 145 Pac. 939. 

90.—Federal Employers’ Liability Act.— 
Under the federal Employers’ Liability Act, held 
that a railroad company was liable for its 


-conductor’s negligence in the management of 


the engine.—Martin v. Atchison, T. & 
Co., Kan., 145 Pac. 849. 


91.——-Safe Appliance.—A complaint and prom- 
ise have the same effect on the employer's lia- 
bility, whether the unsafe condition results from 
an appliance being out of order or from its 
want of fitness. appenfield v. National Zinc 
Co., Kan., 145 Pac. 862. 

92.——-Safe Place.—An employee may assume 
that he can work in safety, and that the em- 
ployer has furnished him with a reasonably 
safe place to work.—Janilus v. International 
Paper Co., Me., 92 Atl. 653. 


93. Scope of Employment.—Where there 
was no prohibiting order, held that the conduc- 
tor had authority to order a brakeman to act as 
fireman, and, in obeying such order, the brake- 
man was acting within the scope of his employ- 
ment.—Martin v. Atchison, T. & S. F. Ry. Co., 
Kan., 145 Pac. 849. 


94. Mechanics’ Liens—Material Man.—Where 
contract for the sale of land required the erec- 
tion of buildings for which a mechanic’s lien 
claimant furnished materials, the vendor’s in- 
terest was subject to a lien therefor.—Miller v. 
Davis, Colo., 145 Pac. 714. 


95. Monopolies—Contracts.—A contract, where- 
by defendant agreed to sell plaintiff’s patterns 
and not to sell those of any other make, does 
not violate Laws 190, c. 224, prohibiting mo- 
nopolies.—Sullivan v. Rime, S. D., 150 N. W. 656. 


96. Mortgages—Oral Agreement.—Where a 
mortgagee orally agreed to pay a street assess- 
ment and premiums on certain policies as a part 
of the consideration for a mortgage, he could 
not declare the whole debt due under an option 
in the mortgage and foreclose because of the 
mortgagor’s failure to pay such items.—Harbi- 
can v. Skinner, Wash., 145 Pac. 582. 

97. Municipal Corporations—Waiver.—That a 
city ordered a contractor to complete a sewage 
system shortly before and after the time stipu- 
lated by the contract for the completion thereof 
did not constitute a waiver of the city’s right 
to damages for delay.—Egolf v. City of York, 
Pa., 92 Atl. 695. 

98. Navigable Waters—Flood Waters.—Low 
lands along a navigable stream, having become 
urban property, owe no servitude to other ad- 
joining lands to carry off, without interference, 
extraordinary flood waters which leave the main 
channel and flow over the bottom lands.— 
— v. Borough of Ford City, Pa., 92 Atl. 
702. 


S. F. Ry. 


99. Negligence—Attractive Nuisance.—An un- 
guarded canal flowing through a city held not 
an attractive nuisance rendering the company 
owning the same liable for the death of a 
child under the doctrine of the turntable cases. 
—Somerfield v. Land & Power Co., Kan., 145 Pac. 
$93. 


100. Reliance on Condition.—Plaintiff may 
show injury from defendant’s want of care set 
out in the petition concurring with a condition 
not therein referred to, where he does not rely 
on such condition as constituting negligence.— 
Sappenfield v. National Zinc Co., Kan., 145 Pac. 
862. 


101. Obstructing Justice—Breach of Peace.— 
Under Pen. Code, § 142, a person, without ref- 
erence to his ownership or claim to property in 
the possession of an officer under any process 
of law, or his receiptor, may not lawfully take 
such property, even though he may do so with- 
out a breach of the peace, but must assert his 
claim by legal proceedings.—State v. Johnson, 
S. D., 149 N. W. 730. 

102. Party Walls—Adjoining Owners.—An 
adjoining owner is not liable to plaintiff for the 
cost of a new party wall, where he does not 
subject same to any use which he could not 
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have made of the old wall prior * bog removal. 
—Stevenson v. Mellor, Pa., 92 Atl. 


103. Quieting Title—Law of ah neal law 
of the forum and of the situs of the land con- 
trol the method and procedure of canceling 
contracts in an action to determine adverse 
claims, though the contracts were executed in a 
foreign state without stipulating for perform- 
ance within the state of the situs.—Wilson v. 
Kryger, N. D., 149 N. W. 721 

104. Shipping—Exemption from Liability —A 
negligence clause exempting a shipowner from 
liability for damages to a shipment from “any 
act, neglect, or default of pilot, master, mar- 
iner,” ete., is a good defense to an action in the 
United States for damages to cargo from negli- 
gence in handling, where the destination is not 
the United States or any country under whose 
laws such clauses are proven to be invalid.— 
The Miguel di Larrinaga, U. S. D. C., 217 Fed. 
678. 

105. Seaworthiness.—A shipowner warrants 
his ship to be seaworthy and fit for the cargo 
and particular service for which she is engaged 
at the commencement of the voyage, and such 
warranty is an absolute undertaking, and covers 
latent defects as well as those which are dis- 
cernible by inspection.—Benner Line v. Pendle- 
ton, U. S. C. C. A., 217 Fed. 497. 


106. Specific Performance—Definiteness.—A 
contract whereby defendant agreed to purchase 
a farm and convey it to plaintiff, his son-in-law, 
when a substantial part of the price was paid, 
giving the plaintiff such time as he required 
for the payment, held sufficiently definite to 
be specifically enforced.—Dingman v. Hillberry, 
Wis., 149 N. W. 761, 

107. Evidence.—In an action for specific 
performance of a contract to convey a tract of 
land, “less four village lots” which “are an ad- 
dition to the village,” in which defendant plead- 
ed mistake, evidence held to show that the par- 
ties intended to except the four blocks which 
constituted the addition, and not merely four 
er v. McWilliams, Wis., 149 N. W. 


108. Undisclosed Principal.—Specific per- 
formance may be enforced against an undis- 
closed principal when his duly authorized agent, 
in his own name, within the scope of his agency, 
contracts concerning the sale or purchase of 
land.—Forgey v. Gilbirds, Mo., 170 S. W. 1135. 

109. Waiver.—Where a purchaser of a hotel 
and lots on which it was situated negotiated for 
a sale of the property to a third person without 
knowing the deficiency of one-seventh of an 
acre in the quantity of the land represented by 
the vendor as 1% acres, he did not thereby 
waive the misrepresentation as to quantity, but 
could rely thereon to defeat specific perform- 
ance.—Taliaferro v. Boyd, Ark., 171 S. W. 105. 

110. Subrogation—Voluntary Payment.—One 
who, to protect his interest under a deed froma 
surviving wife of an owner of land incumbered 
by a prior mortgage, redeemed from a fore- 
closure, held subrogated to the rights of the 
mortgagee.—Bailly v. Farmers’ State Bank of 
Sisseton, S. D., 150 N. W. 942. 

111. TVelegraphs and Telephones—fFree Deliv- 
ery Limits.—Under a writen contract for the 
delivery of telegrams by a mesenger company 
as modified, held that the telegraph company 
must pay for deliveries outside the free delivery 
limits.—City Messenger & Delivery Co. v. Postal 
Telegraph Co., Ore., 145 Pac. 657. 

112. Tender—Waiver.—Where a tender of 
money was rejected on the sole ground that it 
was less than the amount claimed to be due, 
there was a waiver as to the kind of money ten- 
dered.—May v. Findley, Ala., 66 So. 463. 

113. Trade Unions—By-Laws.—The by-law of 
a musicians’ union and its enforcement by a 
vote of directors, prohibiting members from en- 
tering the employ ment of one desiring to employ 
them, held not in itself unlawful.—Rhodes Bros. 
Co. v. Musicians’ Protective ve Local No. 
198, A. F. of M. of Providence, R. I., 92 Atl. 641. 

114, Treaties—Inheritance. Tax.—Code Supp. 
1907, § 1467, so far as it imposes a collateral in- 
heritance tax at a higher rate where property 
passes to non-resident alien, violates the treaty 
between this country and Great Britain, as ap- 
plied to non-resident subjects of Great Britain, 





and a tax of 5 per cent and no more may be 
collected on property so passing.—McKeown v. 
Brown, Iowa, 149 N. W. 593. 

115. Trover and Conversion—Demand.—One 
who takes possession of chattels of another, even 
under a bona fide belief of right, is guilty of a 
conversion thereof, so that no demand is neces- 
sary before suing.—Meador v. Evans, Ala., 66 
So. 446 

116. Trusts—Resulting Trust.—That the prin- 
cipal had paid none of the purchase money did 
not preclude him from establishing a resulting 
trust in a contract to purchase land taken by the 
agent in his own name in violation of his 
fiduciary duty.—-Havner Land Co. v. MacGregor, 
Iowa, 149 N. W. 617. 


117. Resulting Trust.—One who by agree- 
ment with the heirs of the mortgagor pur- 
chased land at foreclosure, taking the deed in 
his own name as security for money advanced 
for the purchase, held a trustee under a result- 
ing trust.—Comfort v. Winters, Miss., 66 So. 
32. 


118. Venue—Joinder.—Where substantial eq- 
aitable relief is prayed against a defendant, 
whose domicile is in the county, and jurisdiction 
is acquired as to him, another necessary party 
may be joined, though he resides in another 
county.—Crawford v. Wilson, Ga., 83 S. E. 667. 


119. Vendor and Purchaser—Presumption.— 
Where a vendor contracted to receive bonds of a 
corporation to be formed in part payment for the 
land, but the contract was silent as to the 
amount of the bond issue, it would be presumed 
that it was to be in sueh amount as would make 
théir real value equal to their par value.— 
Campbell v. Goldthwaite, Ala., 66 So. 483 

120. Rescission.—A representation by 
agents of a vendor to-a purchaser that the ven- 
dor and others would construct improvements 
in the neighborhood which would enhance the 
value of the property, was not ground for re- 
scission.—Manns v. Boston Harbor R., S. S: & 
Land Co., Wash., 144 Pac. 535. 

121. Waters and Water Courses—Diversion.— 
Where a complaint against a railroad company 
for diverting surface water onto complainant's 
land by the stoppage of a sewer and the open- 
ing of another did not negative the fact that 
in failing to keep its sewers open, it was suf- 
ficient to — a recovery.—Atlantic Coast 
Line R. Co. v. Woolfolk, Ala., 66 So. 464. 
the injury hs caused by the fault of a city 


122. Impure Water.—Where the conditions 
of defendant’s watershed were such that a jury 
might find defendant was bound to exercise some 
precautions to purify the supply, but it did not, 
and plaintiff was infected with typhoid there- 
from, such failure would be actionable negli- 
gence, though there was no history of typhoid 
among the permanent residents of that water- 
shed.—Hayes v. Torrington Water Co., Conn., 92 
Atl. 406. 

123. Wilis—Deeds.--Where a testator’s wid- 
ow was given a life estate with power to con- 
vey, a deed by her, which conveyed the remain- 
der, reserving a life estate to herself, and which 
stated that the deed should vest the title to the 
estate in the grantees, was a present convey- 
ance and not one in the nature of a will.— 
Priest v. McFarland, Mo., 171 S. W. 

124. Intention.—A codicil reciting the death 
of one of the residuary devisees, without any 
further disposition of the residue, manifests 
an unmistakable intention to give the whole 
residue to the surviving residuary devisees, pre- 
venting the lapsed interest therein becoming in- 
testate property.—-Gibbons v. Ward, Ark., 171 S. 

y. 90. 

125. Undue Influence.—Where there is no 
mental decay or domination, no presumption of 
undue influence arises from proof of meretric- 
ious relations and an unnatural will.—In re 
Ewart’s Estate, Pa., 92 Atl. 708. 

126. Witnesses—Privilege.—Where defendant 
and K. employed the same attorneys to bring 
about a mortgage redemption and to convey the 
land to defendant as security for the redemp- 
tion money loaned to K., the attorneys repre- 
sented both, and neither had a right as against 
the other to have communications made to the 
attorneys treated as privileged.—Sewell v. Hol- 
ley, Ala., 66 So. 506. 





